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Prevalence and Primacy: An Essay on Their 
Seo pe 

Francisco J. Matia Portilla 

The Prevalence of the State 

Prevalence and tire Spanislr Autonomous Regions (lntroduction) 

One of the many paradoxcs of the Spanish Constitution is that whi le ir scarcely 
defines the Regional framework, it goes into detail regarding the limi ts of the sources 
of law. Following the wicle ly known work by Professor Cruz Vi llalón ( 198 1), ir is 
interesting to note that in December 1978 there were few certaintics about what 
territorial structure the Spanish State woulcl finally adopt, both regarding the scope of 
the decentralisation ancl the clegree of self-governance. These questions would only 
be answerccl 3 ycars late r in thc regional agreements. 

Against this vagueness, the system of sources provicled for in thc Spanish 
Constitution establishccl more sound founclations. Schematically, the Constitution 
is the supreme law with in the Spanish legal system, as proved by its specia l rigidity 
and its supra-legal s tatus. It is establi shed by the Constitution and the Central State 
Law that the Autonomous Regions may assume those compe tences confen-ed on 
them by virtue of their Statutes of Regional Autonomy. It is thercforc logical that 
the relationship be tween the Statc Law and te rritorial standards are ruled by the 
competence crite rion since the firs t requirement for a standard to be val id is to have 
been issued under an own title . 

Nom1ative confticts may, however, arise between a State standard anda regional 
one, both issued undcr sectoral agreements, if two of them regulate the same matter 
or legal re lationship, regulate the same territory, and contain rule discrepancies 
(Santamaría 2009, p. 14 1 ). In a rder to sol ve those normative contradictions, the 
principie of prevalence establishes that State law takes preference ovcr ali others. 
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This principie cnsures, from a pure ly normativc perspective, the supre macy of 
the State legal syste m ovcr the regional one (Garc ía de Enterría and Fernández 
1989, p. 355), linked to thc general interest (Parejo 198 1, p. 110). Regarding 
prevale nce, it is especially interesting to look at its re lat ionship with the principie 
of primacy of the Community Law over national law, an interre lation initially 
marked by the widely known Declaration of the Constitutional Court (DTC) 
1/2004, which has been recently brought up again in the very interesting and 
questionable Const itutional Court Order of 9 Ju ne 20 1 1, with the separate opinion 
of Senior Judge Pérez Trcmps. 

Some Background on Prevalence with Special Reference 
to Federal States 

The tirs t re fe renccs to the principie of prcvalence, bc fore thc rise of the federal 
States model, dates back to the plurality of personal and territo rial systems existing 
after the collapse of the Roman Empire. Then it adoptcd the opposite position (i.e., 
the local law took preference over the laws of the Re ich; Otto 198 1, p. 60), apart 
from the the n unknown princ ipie of compe tence (Lasagabas tc r 1991, p. 109). 

It is, however, in the context of the rise of the Federal Republic of the United 
States of America that the principie of prevalence is developed. lt was specifically 
providcd for in Att. 6.2 of thc 1787 Constitution and in other federal rules (particu
larly, in Art. 31 of the Gc rman Basic Law-and beforc, in Art. 2.1 and Art. 13 of the 
Constitution of the Gern1an Empire of 1871 and the We imar Constitution) and 
implic itly in the Swiss legal system. Thi s approach has not bce n included in the 
Austrian Constitution (Otto 1981, pp. 59-60). lt was introduced in the Spanish 
Constitution of 193 1, embracing the idea of the integral State. 

Doctrinal Debate 

Thc nature, content, and scope o f the prevalence c lause has been the subjcct of a 
live ly debate in the doctrine, where doubts regarding its appropriateness in our 
mode l of Autonomous Regions have been raised. lt is worth noting, among other 
things, the contributions made with rcgard to this matter by Luciano Parejo, Ignacio 
de Otto, and lñaki Lasagabastcr. 

Almost ali these doctrinal o rientations encapsulatc an understanding of the 
Spani sh territoria l decentralisation modc l. While for some authors, it is s imilar to 
the federal approach (highlighting the competencc transfer of Germany or the 
limitecl powers of the federal power in the United States); for others, it re minds 
them that the reg ional model is actually characteri sed by the contrary, i.e., by the 
introduction of general ancl full powe r for the regions. lt is fair to note that the 
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constitutional clause has bee n widely contested. among others. at federal state level. 
While sorne c lassic authors arguc that it be longs (Schwartz o r Maunz; Otto 198 1, 
p. 60-); others advocate for its cxclusion (lmboden; Yon Mangoldt a nd Kle in ancl, 
particularly. Schmitt and Kclsen) (cfr. Lasagabaste r 199 1, pp. 96 & ff.). Ignac io ele 
Otto is especia lly bell igerent in this rega rd ancl clefends in a class ic pa per the point 
that the central power is of a general ancl com plete nature while that of the reg iona l 
aclminis trations is competence-limitecl in character. He consiclers that the princ ip ie 
o f prevalence " is des igned to avoid thc effect of combining the princ ipie o f 
specialty [of the regional lawl and the princ ipie of concentration of the constitu
tional jurisd iction" (p. 87). For this reason, ''if the competen! body consiclers that 
Regiona l legislation is null and void, there will be no obligation to apply it under the 
aforementioncd principies. The State Law, i.e., the general law sha ll be applicd 
instead, without prej udice that subsequently it may be proved that this conclusion 
was erroneous and that, therefore, the specialty rule should have been uscd and tha t 
the regional law should have been applicd. Far from being forced to make a n 
assumption, thc pre valence rule s tates that if there is a doubt regarding the regional 
law it shall not be applied and that the general S tate law sho uld apply insteacl" (Otto 
198 1, p. 87). In turn, Luc iano Parejo defends the prevalence of the State law 
pursuant to Art. 149 . 1 of the Spanish Const itution (pp. 103-104 ), s ince he co nsiders 
that it a lso works as a " compe tence rule" (ibidcm, p. 1 10) and Gómez FeITe r ( 1987) 
links it w ith a theoretica l co11stitutio11a/ f 1111ctio11 (pp. 33-36). Rubio Lloren te (1 993 , 
p. 123) also calls for the non-application of the regional law. A totally opposite 
posi tio n is held by those who, accorcl ing to Kclsen, a rgue that the pri ncipie of 
prevalcnce is pointless in a mode l based on the territoria l distri bution of powers. 
These profcssors highlight that ' ·prevalcnce proves that the constitut ional or con
tractua l transfer of powers is uselcss, s ince in order to be mean ingful it shall no t be 
avai lab le at least aga ins t the will of one of the parties"(Arroyo 2007, p. 4 18). 

Without going into thc cletails of a li those doctrinal approac hes on prevalence, it 
is worth highlight ing that duc to thc developmcnt of the Autonomous Regions, the 
princ ipie of prevale nce has been bypassed by the Spanish Constitutiona l Court and 
its eventua l appl icat ion, if any, has bcen unnoticed. 

Rcgarcling the fi rst of the aforementioned questions, it should be noted that 
among us the fce ling has grown that the Spanish Regiona l Framework sets the 
central and regional governments at the same level. Although the rationale argued 
by Ignacio de Otto is reasonable, it does not consider sorne of the facts that are 
worth bearing in mind. For ins tance, the fac t that the Legis lative Assembly of an 
A utonomous Region may withdraw a proposa l to amend its Statute of Autonomy al 
any stage o fthe proceclure e ncourages this pactism idea. T he Spanish Con titutiona l 
Court has a l so providecl greater support to this approach with some of the decis ions 
adopted over the years. For instance, it has expressed that the national regul ator is 
no longer pern1itted to regulate competences that havc be transfe tTed to ali the 
Autonomous Regions; il has a lso statecl that any conflic t between State ancl 
Regional rules sha ll be so l ved through the exclusive application of the compelence 
princ ipie. 
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The prevalence clause can be usefu l where !he Stale and Regional regulations 
are issued pursuant to their own and different competence agreements (Santamaría 
2009, pp. 141-142). At this poinl, the Constitutional Case Law is particularly 
inte resting regarding che re lationship of the State legal foundations and the regional 
rules developing them. While for sorne authors these are concurren! jurisdictions 
and the refore the prevalence principie is applicable (García de Enterría and Tomás 
Ramón Fernández 1989, p. 356; Borrajo 2009, p. 2497; Alonso Más 2003, p. 345), 
sorne others argue thal there is a functional delimitation (legal foundations on one 
hand and developing rules on the other hand), which involves an accountable 
const itutional div ision of competences making it unviable to apply the prevalence 
criterion (Otto 1987, p. 282). 

The Spanish Const itutional Court has unclerstood that regional rules contrary to 
the State foundation are unconstitutional [Constitutional Courl Judgments (CCJ) 27/ 
1987 and l51/ 1992J d irectly or indirectly in connect ion with the foundations (CCJ 
60/ 1993, 166/2002 and 109/2003, among man y others). Su ch unconst itutionality may 
a lso occur wherc regional legislation, although val id in its orig in, is contrary dueto 
amendments to the state foundation (CCJ 1/2003). Lasagabaste r considers that, in 
lhal evenl, common courts could apply the fundamental provision (always provided 
that it has been defined as such by the national legislalor or, in the case of regulations, 
when the national Law establishes its fundamental character) in detriment to the 
former regional standard but not if ir was passed subsequently. To propose the 
corresponden! unconstitutionality, appeal would be possible in the latter case (pp. 
148-156). Santamaría Pastor goes further and considers that !he Regional standard 
affected by new State foundations shall be consiclered derogated (p. 143). 

lt is, however, true that this understanding of the maller may be called into 
question. For instance, Constitutional Court Judgment 1/2003 was accompanied by 
a separate opinion where three Senior Juclges considered that Lhe prevalence c lause 
was applicable (see also, from the doctrinal pe rspective, Borrajo 2009, p. 2497). 

Regarding the second issue, and closely re lated to the re legation of the preva
lence in !he Constilutional case law as regards the competence principie (CCJ 69/ 
1982, o f 23 November, FJ 2.c), it has been taken into consicleration by common 
courts resulling in a d iscretionary application that makes its analys is difficult. For 
this reason, it has been argued that its practica! applicalion is invisible (Borrajo 
2009, p. 2496). 

To thi s it must be added, obviously, lhal the powers of legal partic ipants are very 
limi ted becausc, on the one hand, ali of them (and, particularly, Courts and 
Tribunals) are subject to the rule of law and, on !he other hand, because the 
Constitutional Court itself has stated that common courts cannot disregard regional 
standards with the force of law wi thoul proposing the corresponding unconsti
tulionality appeal before the Constitutional Court (CCJ 163/ 11 95, o f 8 November, 
which was noted beforc by Lasagabaster pp. 124 or 127, vid. Borrajo 2009, 
pp. 2498- 2499). This places the competence principie aga in at the heart of the 
discussions, lcaving out the eftic iency of the prevalence principie. 
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Characteristics of Prevalence 

a) Regardless of what the word ·'principie" may suggest, prevalence is a legal ru le 
establishing that State law takes precedence over regional laws. This idea on the 
Supplitary feature, expressed by Professor Biglino, is equally applicable to 
prevalence (Biglino 1997, p. 56). 

b) In any case, this ru le is applicable to a conílict between two val id standards. i.e., 
one that cannot be solved by applying the competence criterion because if the 
latter is used, "there is no room for prevalence, since the conflict is solved ata 
previous stage, that of the competence" (Arroyo 2007, p. 4 16; vid. Santamaría 
2009, pp. 140- 141). For this reason, prevalence only begins to be mcaningfu l 
when it refers to competences, at least to shared competences, and being only a 
suffieient as this due to the lack of a material regulation in our constitutional 
model. 

c) Prevalence is not hierarchy; instead, it operates among rules that may be at the 
same hierarchical level of different legal subsystems. Since "the non-ex istence 
of a hierarchical ru le is ex plained by the political foundation of the system itself: 
no source of Law (except the Constitution itself) has the immanent competence 
vested by Law as the expression of the national wi ll in a state of law" (Balaguer 
2003, p. 20 1 ). 

d) As a consequence of the above, the prevalence does not involve the nullification 
of any standard, nor does it involve the derogation of one of the standards by the 
other (Bom1jo 2009, pp. 2495-2496). "The standard remains val id ancl in force, 
but only regulating instances different from those under the mandate of the 
prevalent standard'' (Borrajo 2009, p. 2496). lt is just a non-application of the 
rule to the speci tic situation. 

e) Finally, prevalence is not exercised by neither the Spanish Constitut ional Court 
(Alonso Más is in favour of establishing a procedure for a better understanding 
of these matters, esp. pp. 346-347) nor the legislator (be it the Stale or a 
Regional legislator-cf. CCJJ 76/ 1983, on the one hancl, and 132/ 1989 and 
33 1/2005 , on the other). 

The Primacy of the European Union Law and Its Remoteness 
from the Constitutional Clause of Prevalence 

lt is common to refer to the primacy of the European Un ion Law (to the well -known 
CJEU Costa-Ene!) in the academic studies on prevalence (Lasagab¡L~ter 1991 , 
pp. 39-40, uses them as synonyms). In tum, Borrajo consiclers that both pri ncipies 
are similar, but he introduces two points: (a) the primacy of EU law is not expressly 
laid clown by the Treaties; (b) the Spanish prevalence is lim ited (since it is not 
applicable to thc exclusive competences of the Regions, as set forth in Art. 149.3 of 
the Spanish Constitution) (p. 2496). 
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W ithout questioning these assumptions, it is worth taking into consideration two 
additional pieces of data. Thc first one is that while the European Union (whose law 
is superior to thc national laws of the Member States) is an intcrnational body with 
grantcd powers (and thus limited to these powers), it is not the same for thc Spanish 
central State vis-a-vis the Regions. In our country. Autonomous Regions are the 
only te rritorial o rganisations with granted legis lative competence. Anothcr question 
is that , once compe tences have been granted, the central State is not entitled to 
regulatc them anymore. It is nonethe less s ignificant that both UE and the Regions 
were esta blished with an enumeration of powers and that the power of thc State to 
amend the Constitution is still cxclusively linked to the Central Administration of 
the State. 

Thc second idea to be addcd to the arguments by Professor Borrajo is that the 
primacy of the EU law ovcr the national legislations is not absolute. Ali Const itu
tional Courts havc retained jurisdiction, in more or less accuratc but evident tem1s. 
Thus, for instance, Declaration of Constitutional Court (DCC 1/2004, of 13 Decem
ber), goes as far as to state that " in a final instance, the conservation of the 
sovere ignty of thc Spanish people and the given supre macy of the Consti tution 
could lead this Court to approach thc problems which, in such a case, would 
arise"(FJ 4). Primacy yes, ma non rroppo. 

It is. however, true that that Declaration states a basis in favour of the primacy 
principie, admitting also tha t the constitutional text (namely, Art. 93 of thc Spanish 
Constitution) may set forth "i ts own displacement or non-application" (FJ4). This 
statement is not no ted herc in order to re iterate the discrepancies brought to light in 
the pas t in this rcgard (Maria 2005, esp. pp. 345 & ff. ) but bccause the Constitu
tional Court Order regarding the appeal for protcction of fundamental rights 6922-
2008, whc re threc pre liminary rulings werc requested from the Luxembourg Court, 
examines this question in g reater de tail. For the purpose of this essay , this recent 
dec is ion will be analysed o nly from the primacy perspective notwiths tanding that, 
in a more general context, o ther complementary questions may be discussed (for 
instance, if it is possible to lodge a preliminary ruling on the spccific wording of a 
standard that is not in force at the moment, its appl ication is requi red). 

From this perspective, we aim to analysc the relevan! and worrying issue that a 
question is lodged before thc Europcan Union Court of Justice about whethe r a 
provis ion of secondary EU law should be inte rprcted such that it prcvcnts 
authorities from submitting a Europcan arres! warrant according to s tandards that 
the Spanish Constitutional Court has recognised as essential to guarantcc the 
fundamental right of de fc nce (Art. 24.2 CE). The Luxcmbourg Court is also 
requestcd to explain whether such a provis ion is compatible with the Chartcr of 
Fundamenta l Rights o f the European Union. Finally, the third qucstion refers to 
whethc r, if the EU law at issue is compatible wi th the Charter of Fundamental 
Rights of the Europcan Union and pursuant to Arl. 53 of the Charter, a Mc mber 
Statc could limit the scope o f a Europcan arrest warrant to make it compatible with 
respect to the constitutional rights of thc individual. 

The conflict in question does refer not only to the lcgality of the secondary 
Community law (in a broader scnse) concerning thc primary law (particularly, the 
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above-mentioned Chartcr, which has the same force as Treaties). but also to the 
binding inftuence that uch a provision passcd by the Council of the European 
Union rnay have on the fundamental rights originating frorn the constituent powers. 
From this narrow point of view summarising thc Gordian knot of the Constitutional 
Court Orcler, thc Order may be callee! into doubt for different reasons. 

We shall start with the most obvious issues. Even in the event that it was 
adrnittecl that the national Constitution could be partially displaced by an interna
tional treaty (and even more. admitting that such displacement is made by a 
secondary community law, although obviously international treaties are subject to 
the compliance with the Constitution), it is clear that fundamental rights could 
never be affected by such an effect. It is because the purpose of the Consti tut ion (as 
rhe most complete form of constitutionalism) is to guarantee the freedom that it is 
inaclmissible to assume that Community law (primary ancl secondary) consents to 
the violat ion of (or the suspension of the binding force) fundamental rights. This is 
precisely the message contai ned in the Judgments with regard to this matter of the 
main European Consti tutional Courts (also of the Spanish Constitutional Court, 
CCJ 64/ 1991 ). Apart from di verging from those who argue the case for the 
Constitutional Court requesting preliminary ru lings before the European Union 
Court of Justice (Alonso 2003) sinee-strictly speaking- they are neither judges 
nor applicants of secondary Community Law, it seems therefore that. in any case, 
that clirection should not be followed when fundamental rights are at stake. 

lf the supreme Community jurisdict ion were to understand , as the higher Com
munity law intcrprets, that the provision uncler cl iscussion respccts the Nice Charter, 
it would put the Spanish Consti tutional Court in a clelicate posit ion. lt is unlikely 
that special regimes based on the equality and on the good faith of the State can be 
consented to in a system such as the European arrest wam111t. That would force the 
Constitutional Court to either abandon the case law of previous dccisions (JCC 9 1 / 
2000, 134/2000, 162/2000, 156/2002, and 183/2004) where constitutional law is 
interpreted and instead accept an intergovernmental decision that wa~ adopted 
within the European Union, which would be a surpr ising aetion to undertake, or 
to rebel against EU jurisdiction (if the Luxembourg Court were to clismiss State 
requests on fundamental rights). It is worrying to consicler any of these possibilities. 
From the strietly strategic perspective, the preliminary ruling is risky, apart from 
being clogmatieally unfortunate. If it is the Court's will to be coherenl with its 
previous case law. it woulcl be closer to rebellion than to unclerstancl ing since in the 
above-menlioned 2004 Declaration it is statecl expressly that " it is clear that 
the Charter is eonceivecl, in whatsoever case, as a guarantee of minimums on 
which the content of each right ancl freeclom may be clevelopecl up to the density 
of eontent assurecl in eaeh case by internal legislation", ancl if the option chosen was 
to forget this assumption and to be submittecl to eommunity juriscliction, it woulcl 
not be impossible that the European Court of Human Rights inform our Constitu
tional Court , which woulcl not be positive either. 

Those who agree with the arguments macle so far are also likely to endorse the 
view that perhaps the Constilut ional Court shoulcl have explored other approaches. 
One of them, suggestecl by Senior Juclge Pérez Tremps, is to give serious 
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consideration if const itutionally relevant defencelessness may occur by vi11ue of a 
judgment by default when there is evidcnce that the defendant was duly summoned 
ancl he free ly clecided not to show and that he also had the opportunity to be 
represented by an attorney for the protcction of his interests (section 6 of the 
separate opinion attachecl to the Orcler). This line of argument (inciclentally linked 
to the Strasbourg Court's case law and not to the European Union Charter) makes it 
unnecessary, in accorclance with the opinion of the dissenting Senior Judge, to 
resort to the preliminary ruling in this case. Moreover, the Court could have 
questioned if the publication of a new European catalogue of human rights, 
undoubtedly relevant for establ ishing the constitut ional content of the fundamental 
rights, requires (or consents) reading in an innovative way the fundamental rights 
that have also been enshrined in the Charter. 

Back to the aim of the present essay and to conclude, it must be made clear that 
the primacy of the Community law and the constitutional prevalence clause can 
harclly be compared. While the subsystems of the Central State and of the Regions 
are linked to a Constitution that is superior, European Treaties establish interna
tional boclies, the masters of which are sti ll the sovereign Member States and, chis is 
what is relevan! to this article , the founding of rules that should be adopted in 
accordance, both proceclural ancl substantive, with the clifferent national 
Constitutions. 

Sorne Points by Way of Conclusion 

lt has been highlighted above that there are sorne major differences between the 
principie of prevalence of the State law over the regional law and the principie of 
primacy of the Community Law over national laws of Member States. Due to these 
differences, it is recomme nded that a thorough ancl separate analysis of them is 
carried out. This first conclusion is not surpris ing s ince the best doctrine has 
repeatedly pointed out that the principie of prevalence has specific connotations 
in each of the legal systems where it is present (Lasagabaste r 1991 , p. 100). It has 
a lso been highlighted that the Spanish Constitution remains importan! in our legal 
orcler, as a consequence of its constituent powers and as a supra-legal law and 
guaranteed through the nomophylactic control of the legislation enacted by any 
constitucnt power. 

It would be unfair to conclucle without mentioning that both the European and 
Regional integration processes share another common feature. Both are open 
processes ancl, for this reason , unstable. 

At a national level, this instability was recently provee! when the Constitutional 
Court (CCJ 31/20 1 O) did not authorise the amended Statute of Autonomy of 
Catalonia, provoking political and doctrinal reactions. The European Union has 
not been immune to tensions clue to the lack of clefinition of the chosen internat ional 
model (which over the years, it is fair to note, has been allowecl to reach a profound 
leve! of social integration, as wel l as political ancl strategic interclepenclence). 
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Sorne o f the decisions from the national Constitutional Courts illustrate this (being 
the most recent the German declaration on the Lisbon Treaty), which, far from 
holding a debate with the Luxembourg Court, establish the constitutional limits that 
condition the development of the European Union. 

It is clear that the future of both processes for the territorial integration of powers 
would depend on the political decisions to be adopted. It is also clear that the option 
adopted in relation to any of these integration processes wi ll have an impact in the 
other o ne. Thus, for example, if the European Member States would follow today 
the path of the United States of America, forming a European State, the role of the 
Autonomous Regions in our country or the Liinder in Germany would lose 
importance. 

It would be risky to speak about the future ofthe European Union, but it would not 
be so risky to talk about the possible development of our present Autonomous 
Regions since their creation was very different from that of federal states in other 
countries. It is widely known, for example, that the American federalism has tradi
tionally been considered as a second degree or territorial separation of powers, which 
overlaps with the horizontal or functional one (Ballbé and Martínez 2003, p. 26). 
However, as it is commonly understood that, from such horizontal perspective, the 
political system should be based on the Parliament because it represents the minority 
(its existence and respect is the essence of democracy, cfr. Kelsen 2006, 
pp. 154-155), it is commonly argued that the central State shall retain sorne political 
supremacy over the institutions with territorial decentralisation. 

This fact that in no way questions the independency between central and 
regional institutions, and the fact that they are at the same hierarchical leve! is 
a lso applicable to our constitutional system. Sorne examples are the principies of 
indissoluble unity and solidarity (Art. 2 Spanish Constitution), be ing the latte r 
ontologically weighted and required by the central State, and the subordination of 
the entire wealth of the country to the general interest (Art. 128. 1 Spanish Consti
tution), to the states of emergency (Art. 116 Spanish Constitution), and particularly, 
in the context of the present essay, in the eventual substitution of the regional 
powers by central state authorities (Art. 155 Spanish Constitution). 

It could be argued that the supremacy is not recognised in the law, pursuing the 
idea that the Statutes of Autonomy are pursuant to the agreement between the State 
and the Regions, a theory that has been given further impetus afte r the Resolution 
by the Presidency of the Spanish Parliament (Congreso de los Diputados), 16 March 
1993, on the procedure to be followed when reform ing the Statutes of Autonomy 
which allows the proposing Legislative Assembly to withdraw its proposal at any 
stage of the procedure. lndeed, the consensus between the central State and the 
Autonomous Reg ion will be necessary. It should be noted, at least from a de facto 
perspective, that this is an agreement be tween te rritories. 

Since this is certainly true, it should be pointed out that the constitutional review 
that can (and must) c lose the door on the Spanish regional model, whatever the 
adopted political d irection is, does not require the involvement of the Autonomous 
Regions (Groppi 2002, p. IO). By reviewing che Constitution, any decision in this 
regard could be adopted (ranging from a centralized Sta te model to a Federal State). 
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It could be argued, however, that Autonomous Regions would also take part in that 
process th rough the Spanish Senate since it is the Ho use of territoria l representa tion 
(AI1. 69. 1 Spanish Constitution), but this is nothing but an unrealizable not ion at the 
time of writing th is art icle. 

The supremacy of the central State is not only a provision of a theoretical model 
but a consequence of the way we have achieved the te rritoria l decentra lisation 
moving away from a centralised State . Although there is no doubt that the experi
ment launched by the Constilution has been very positive, this may be a good time 
to reconsider Lhe model , in whatever manner, and end the process prov iding it with 
a stability that is both appropriate and necessary. 

References 

Alonso Garc ía, Ricardo: El jue: espwíol y el derecho co1111111itario: j11risdiccio11es co11stit11cio11al y 
ordi11aria ji·e111e a su primacía y eficacia. Consejo General del Poder Judicial. Madrid. 2003. 

Alonso Más. Mª José: "La prevalencia del Derecho de l Estado y la inaplicac ión judic ial de las 
leyes autonómicas: e l caso de las cesiones de aprovechamiento en suelo urbano''. Re1•ista de 
Ad111i11istració11 Ptíhlica 16t (2003). 

A1Tüyo Gi l. Antonio: " Los princip ios de competenc ia y prevalenc ia en la resolución de los 
conflictos compe tenc iales: una relación imposible". Revista Espcuíola de Derecho 
Co11stit11cio11al 80 (2007). 

Balaguer Callejón. Franc isco: ' ·Fuentes del Derecho, espac ios constitucionales y ordenamientos 
jurídicos". Re1•ista Espaiiola de Derecho Co11stit11cio11al 69 (2003). 

Ballbé, Manuel y Martínez, Roser: Soheran(a dual y Co11stit11ció11 i111egradora. Ariel. Barcelona. 
2003. 

Bigl ino Campos, Pa loma: "'La c láusula de supletoriedad: una cuestión de perspectiva". Revista 
Espc11íola de Derecho Co11stit11cio11al 50 ( 1997). 

Borrajo lniesta. Ignacio: " El orden constitucional de competenc ias y ordenamientos (art. 149.3 CE)". 
En Casas Baamonde, María Emilia y Rodríguez-Piñe ro Bravo-Ferrcr, Migue l (dirs.); Borrajo 
lniesta, Ignac io y Pérez Manzano, Mercedes (coords.): Comemarios a la Co11stit11cirf11 espaiíola 
(XXX anil·ersario). Fundación Wolters Kluwer. Toledo, 2009. 

Cruz Villalón . Pedro: "La estructura de l Estado o la curiosidad de l jurista persa" ( 198 1 ). Inclu ido 
en La rnriosidad del jurista persa y otros estudios sobre la Crmstitucirf11. 2ª ed. Centro de 
Estudios Políticos y Const ituc ionales. Madrid, 2006. 

García de Ente rría, Eduardo y Fernández. Tomás-Ramón: Curso de Derecho Ad111i11istratim l. 
5ªed. Civitas. Madrid. 1989. 

Gómez-Ferrer Moran!. Rafael: .. Re laciones entre leyes: compe tencia, jcrar4uía y func ión 
constituc ional"'. Re1'ista de Ad111i11istració11 Pública 113 ( 1987). 

Groppi. Tania: "La reforma constitucional en los Estados fede rales: entre pluralismo te rritorial y 
no te rri torial". Ponenc ia presentada en el VII Congreso iberoamericano de derecho 
const itucional, Méx ico, 12- 15 de febrero de 2002. Consultado el 23 de julio de 20 11 en 
http://11w11•. 1111isi .itlricffcaldipldir_ eco/COMPARA TO!ptdJ./1t111/. 

Kelsen, Hans: Esencia y l'Q/or de la democracia. KRK. Oviedo, 2006. 
Lasagabaster Herrarte. lñaki: Los principios de supletoriedad y pre1·ale11cia del Derecho estatal 

respecto al Derecho a11to11ó111ico. Civ itas. Mad rid , 199 1. 
Matia Porti lla. Francisco Javier: " Dos constituc iones y un solo control: El lugar constituc ional del 

Estado español en la Unión Europea". Re1-ista Espmíola de Derecho Co11stitucio11a/ 74 (2005). 
Otto y Pardo. Ignacio de: "La prevalencia de l Derecho estatal sobre e l Derecho regional". Revista 

Espmíola de Derecho Constit11cio11al 2 ( 198 1 ). 



Prcvalencc and Primacy : An Essay on Their Scope 667 

Qlto y Pardo. Ignacio de: Der('{"/10 consti//lcio11a/. Sistema de fuemes. Aricl. Barce lona. 1987. 
Parejo. Luciano: La preralencia del Derecho estatal sohre el regional. Centro de Estudios 

Constitucionales. Madrid. 1981. 
Rubio Llorcntc. Francisco: ' ·Et bloque de la constitucionalidad··. inclu ido ahora en La forma del 

poder (estudios whre la Co11.1tit11ció11). Centro de Estudio~ Con~t i tucionalcs. Madrid. 1993. 
Santamaría Pastor. Juan Alfon~o: Principios de Derecho adminütrati1·0 general /. 2• cd. lustel. 

Madrid. 2009. 


	admin@alpacopiadoras.com_20150710_121548
	2
	admin@alpacopiadoras.com_20150710_122525



